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BEFORE THE
SHORELINES HEARINGS BOAR D

STATE OF WASHINGTO N

IN THE MATTER OF A SHORELINE

	

)
SUBSTANTIAL DEVELOPMENT AND

	

)
VARIANCE PERMIT DENIED BY KING

	

)
COUNTY TO JEAN L . R . LABUSOHR,

	

)
)

JEAN L . R . LABUSOHR,

	

)
)
)

	

SHB No . 84-6 2
)

v .

	

)

	

FINAL FINDINGS OF FACT ,
)

	

CONCLUSIONS OF LAW AN D
KING COUNTY and STATE OF

	

)

	

ORDE R
WASHINGTON, DEPARTMENT OF

	

)
ECOLOGY,

	

)
)

Respondents .

	

)
)

Appellant ,

This matter, the denial of a shoreline substantial development an d

variance permit for a single-family residential dock on Lake Margare t

came before the Shorelines Hearings Board for hearing in Duvall ,

Washington, on July 19, 1985 . Sitting as the Board were Wick Duffor d

(presiding) ; Lawrence J . Faulk, Chairman; Gayle Rothrock, Nancy R .

Burnett, Rodney M . Kerslake, and Les Eldridge, Members .

Appellant Labusohr was represented by Gary A . Jacobson ofMaas an d
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Lantz, P .S . Respondent King County was represented by Phyllis K .

Macleod, Deputy Prosecuting Attorney . The Department of Ecology di d

not appear . Bibi Carter of Gene Barker and Associates recorded th e

proceedings .

A pre-hearing conference was held on February 22, 1985, resulting

in an order governing further proceedings . The Board conducted a sit e

visit on the day of the hearing .

Witnesses were sworn and examined ; exhibits were offered an d

admitted . Arguments were made, the final brief being received o n

August 26, 1985 . From the contentions, testimony and exhibits, th e

Board comes to these

FINDINGS OF FACT

I

Lake Margaret is located in King County, a governmenta l

subdivision of the state which implements and enforces the Shoreline

Management Act within its area of jurisdiction . The County has

adopted a shorelines master program, codified in Title 25 of the Kin g

County Code (KCC), of which we take official notice . The Lak e

Margaret area has a rural designation for shorelines purposes .

I I

Lake Margaret is a natural body of water, enlarged to function a s

a reservoir by the construction of an outlet dam . It lies about four

and one-half miles north of the town of Duvall . The lake drains vi a

Margaret. Creek to the Snoqualmie River . For flood control purpose s

the lake level is lowered during the winter months . The level is the n

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW & ORDE R
SHB No . 84-62
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raised during the relatively dry period of late spring and summer .

The vertical variation in water elevation is from 3 to 5 feet . The

shoreline of the lake has been extensively developed in single-famil y

residential uses .

The lake level is regulated, pursuant to directions from the Stat e

Department of Ecology, by the Lake Margaret Community Purposes Club ,

an organization of residents and land owners which, by virtue o f

covenants, adopts and enforces certain regulations affecting land use .

II I

This case arises from contrasting uses of neighboring lakefron t

lots--Lots 50 and 51 . The focus of the dispute is a water acces s

structure built on pilings, which we will refer to as a pier . It i s

located within inches of the property line between the two lots .

IV

The lakefront lots along the shores of Lake Margaret extend som e

distance into the bed of the lake from the line of ordinary hig h

water . The shoreline along Lots 45 through 51 describes a smal l

cove . Lot 50's bulkheaded shoreline runs roughly west to east fo r

about 65 feet along the innermost intrusion of this cove ; then, the

land juts southerly back into the lake along a peninsula . The

waterward extension of the eastern lot line of Lot 50 alternatel y

touches and parallels this peninsula . Lot 51, adjacent on the east ,

includes the entire length of this peninsula . The precise boundar y

between Lots 50 and 51 has been the subject of dispute .
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V

The lake bed in front of Lot 50 is very shallow . In the summe r

high water period, the depth is only from 18 to 24 Inches . When th e

lake is drawn down the water recedes from the bulkhead 80 feet o r

more . The draw down exposes a ]arge spring in the lake botto m

directly in front of Lot 50's bulkhead . The lake bed in the vicinit y

of this spring is extremely soft ; persons attempting to walk or wad e

through it sink several feet into the muck and have found the are a

impassable by such means . The maximum depth of the yielding mud i s

unknown .

V I

Appellant, Jean L . R . Labusohr, is the owner of Lot 50 on which i s

located a substantial house where he and his wife permanently reside .

He purchased the property in 1979 and since that time has constructe d

numerous improvements, Including a stone bulkhead, terracing an d

landscaping, and the pier which is the subject of this appeal .

Mr . Labusohr is an active member of the Lake Margaret Communit y

Purposes Club having served as both its water commissioner and it s

president .

VI I

Lot 51, to a large degree, remains undeveloped . It Is heavil y

treed and covered with undergrowth . Its owner has left its shore s

largely alone, unmanlcured, not bulkheaded . The natural appearance o f

this lot contrasts with the lawn and landscaping of the adjacent Lo t

50 .

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW & ORDE R
SHB No . 84-62
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VII I

Ruby Weisser purchased Lot 51 an 1958 . She has never resided o n

the property . Over the years her primary use of the parcel has bee n

recreational, as a place to get away to, for picnics, for swimming .

She has left it in its natural state because she likes it that way .

In 1980 a mobile home-was put on the upland portion of th e

property ; it is not readily visible from the waterfront . Ms . Weisse r

rents this mobile home . She has not been an active participant in the

Lake Margaret Community Purposes Club . Indeed, she has been in som e

conflict with the organization over domestic water supply and mobil e

home regulations .

I X

In early 1983, Mr . Labusohr built the pier at issue . It consist s

of decking supported by permanent pilings commencing on land near th e

east end of his bulkhead and extending southerly near the edge of th e

peninsula for over 100 feet . Then it angles southwesterly an d

waterward perhaps another 20 feet . This structure is four feet wid e

and elevated above water level about 17 inches . When the lake z s

raised, part of the pier is over water and part is over land .

Seventy-seven (77) linear feet, with 443 square feet of surface area ,

are over water .

At the waterward end of the pier a float is attached and to thi s

small boats may be moored . In the low water period no part of th e

entire structure, including the float, reaches the water .

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW & ORDER
SHB No . 84-62
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X

Prior to constructing the pier Labusohr neither applied for no r

received any permit from King County under the Shoreline Managemen t

Act .

XI

In the summer of 1983, after the pier was in place, Ms . Weisser o n

a visit to her lot observed it and became concerned . She thought i t

encroached on her property .

The matter came to the attention of King County whose official s

advised Mr . Labusohr that he needed approval for the structure unde r

the Shorelines Act . Application for a shoreline substantia l

development permit was flied on October 12, 1983 . A shorelin e

variance was sought on January 25, 1984 .

Pursuant to these applications, a county inspector visited th e

site in the spring of 1984 . His report on April 9, 1984, recommende d

approval . A public hearing was held before a shoreline hearin g

officer for the County on April 24, 1984 . The hearing officer, in hi s

decision dated November 19, 1984, denied both the shorelin e

substantial development permit and the shoreline variance, largely o n

the grounds that the pier reduced lake access from Lot 51 .

On November 30, 1984, Mr . Labusohr filed his request for review o f

these denials with this Board .

XI I

Before the pier was built, the west coast of the peninsula wa s

overgrown with blackberries, cattails, and marsh grasses . The are a

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW & ORDE R
SHB No . 84--62
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served as a trap for driftwood and debris which washed into the cove .

The area under the present pier was cleaned out with a back ho e

before the pilings were set in . Now the area supports littl e

vegetation, except for a few clumps of grass .

The pier structure itself is well-built and attractive . Neighbor s

with views oriented toward the pier testified that they thought it ha s

improved the appearance of the cove .

XII I

Area residents who testified said they had never seen the wes t

side of the peninsula used as access to the lake for swimming o r

boating from Lot 51 . However, Ms . Weisser advised that, despite th e

thick vegetation, she has frequently over the years used that side o f

her property for swimming access at night .

The more usual access point for recreational use of the lake fro m

Lot 51, however, is the south end of the peninsula which is unaffecte d

by the existence of the pier . Moreover, the pier itself, because i t

is so close to the water level, does not impose much of a physica l

barrier to access from the peninsula . It would appear no more

difficult to climb over the pier than it used to be to climb throug h

the blackberries and cattails .

The access problem, if there is one, is therefore not a physica l

problem but a legal one . Appellant has built no fence . Assuming th e

pier is on appellant's property, the difficulty is one of trespass o n

the structure itself .

25

26

27

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW 5 ORDER
SHB No . 84-62 7



1

2

3

4

5

6

7

8

9

1 0

1 1

1 2

13

1 4

1 5

1 6

1 7

18

19

2 0

2 1

9 n

2 3

24

2 54

26

27

XI V

The purpose of the pier is to provide an easy means for bypassin g

the mare around the lake-bottom springs enroute to boating an d

swimming . However, no need was shown for this long and substantia l

structure during the prime recreation period in the summer when th e

waters of the lake, though shallow, lap at the Labusohr's bulkhead .

Though evidence dad show that at periods of low water most othe r

properties on the lake have direct access to the water from much

shorter and less elaborate docks, no showing was made that the entir e

lake bottom in front of the Lot 51 bulkhead as impassable in winter ,

absent the existence of this pier .

XV

Mr . Labusohr, while the pier was being built, told Ms . Weisser' s

renters that they could use it if they helped build it . A rente r

assisted with the first four piling holes and, then, never returned .

This was the total extent to which a point-use pier was investigated .

Mr . Labusohr did not explore Joint use either with Ms . Weisser or wit h

the owner on the other side of his property to the west .

Further, he decided unilaterally and without explanation tha t

construction of the pier was necessary before a moorage float could b e

used .

XV I

Mr . Labusohr stated that he located the pier against the peninsul a

because this was the only solid ground where he could set in piling .

Yet, no one explained why, if the ground is so solid in this location ,

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW & ORDE R
SHB No . 84-62
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a pier is needed in order to cross it when the lake is down .

Additionally, the evidence fell short of proving that th e

four-foot wide strip selected near the property line was the sol e

location where such a structure could be constructed . There was n o

engineering investigation to evaluate the feasibility of constructin g

a pier across or nearer to the spring area . Such a structure woul d

doubtless be more costly, but it was not shown to be either impossibl e

or Impracticable to build .

XVI I

There was an assertion that shorelines permits were not obtaine d

for the other smaller docks used by residents around Lake Margaret .

There was, however, no evidence as to which, if any, of these dock s

were constructed prior to enactment of the Shoreline Act and which, i f

any, are more recent . Moreover, no evidence as to the cost of any of

these docks was introduced .

XVII I

Any Conclusion of Law which as deemed a Finding of Fact is hereby

adopted as such .

From these Findings of Fact the Board comes to thes e

CONCLUSIONS OF LAW

I

We review the permit decisions of King County for consistency wit h

the provisions of the applicable master program and the provisions o f

the Shoreline Management Act (SMA) . RCW 90 .58 .140(2)(b) . No

contention is made that the policies of the SMA itself have directl y

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW & ORDER
SHB No . 84-62
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been violated, so we restrict our evaluation to the propriety of th e

County's action under the approved master program, Title 25 KCC .

I I

This case involves a familiar and always troubling problem--what

to do about a development which was built without prior benefit of th e

permit process .

Of course, the difficulty posed by the existence of the structur e

in question might have been avoided if an application under the SMA

had been received and ruled on before the construction .

Now after the fact, appellant's ignorance of permit requirement s

cannot serve to authorize construction in violation of applicable lan d

use restrictions . Otherwise the SMA would effectively be repealed a s

to any citizen who was unaware of its requirements . Cf . J &B

Development Co, v . King County, 29 Wn . App . 942, 631 P .2d 1002 (1981 )

(Setback restriction applied notwithstanding erroneous building

permit . )

Accordingly, even though we are dealing with a development alread y

in being, no special equities are presented for our consideration .

II I

This Board's jurisdiction does not extend to constitutiona l

questions and, therefore, we decline to rule on appellant's equa l

protection assertion . See Yakima County Clean Air Authority v .

Glascam Builders, 85 Wn .2d 255, 534 P .2d 33 (1976) . We note, however ,

that previous nonenforcement in land use matters does not raise a n

estoppel to subsequent enforcement . Mercer Island v . Steinman, 9

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW & ORDER
SHB No . 84-62

	

10



1

2

3

4

5

6

7

8

Wn .App . 513 P .2d 80 (1973) .

IV

Appellant argues that the structure in question is not a " pier" a s

defined by the master program, but rather is a "walkway," a term whic h

is not defined .

Under KCC 25 .08 .370 "pier" or "dock" mean s

a structure built in or over or floating upon th e
water extending from the shore, which may be used a s
a landing place for marine transport or for air o r
water craft or recreational activities .
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We conclude that, under the rule of liberal construction (RC W

90 .58 .900), appellant's development falls within this definition .

For most of its length it is a single construct . It is designed '

to provide over-water passage at times of high lake level . Its object

is improved water access for recreation . A substantial portion ,

though not all of it, is over water during the summer . Under suc h

conditions we believe that the entire unitary structure must b e

classified as a "pier" or "dock . "

That the inundation of the site is only periodic does not affec t

our conclusion . Such is the situation for piers in tidal areas, ye t

the terminology is thought appropriate .

V

As a pier in rural environment, appellant's development is subjec t

to the same requirements as a pier in an urban environment, KCC

25 .20 .090(C) .

Whether the use itself is permitted is governed by KCC 25 .16 .140 .

That section states, in pertinent part :

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW & ORDER
SHE No . 84-62
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Piers, moorages, floats or launching facilities may
be permitted accessory to a single-family residence ,
provided :

A . Private, single residence piers for the sol e
use of the property owner shall not be considered a n
outright use on King County shorelines . A pier may
be allowed when the applicant has demonstrated a nee d
for moorage and that the following alternatives hav e
been investigated and are not available or feasible :

1. Commercial or marina moorage ;
2. Floating moorage buoys ;
3. Joint use moorage pier .

VI

We conclude that the requirements of KCC 25 .16 .140 have not bee n

met in this case . Appellant did not demonstrate a need for th e

sizeable structure he built in any condition of lake level, high o r

low . The pier is a convenience, not a necessity, for water access .

Moreover, the required investigation of alternatives was not

conducted . Although commercial or marina moorage is not appropriat e

to the kind of recreation enjoyed on this small residential lake ,

neither a float nor a joint-use pier were shown to be unavailable o r

infeasible options .

Therefore, the denial of the substantial development permit wa s

proper .

VI I

The applicable side line setback requirements are set forth in KC C

25 .16 .120(C) . That subsection states :

C . No pier, moorage, float or overwater structure o r
device shalt be located closer than fifteen feet from
the side property line extended, except that suc h
structures may abut property lines for the common us e
of adjacent property owners when mutually agreed t o
by the property owners in a contract recorded wit h
the King County Division of Records and Elections, a

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW & ORDE R
SHB No . 84-62
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The structure under consideration is well inside the fifteen foo t

setback area . Thus, a variance would be needed even if it wer e

otherwise permitted .

We note that this would be the case whether or not the developmen t

is classified as a 'pier .' It is an 'overwater structure .° The

setback applies to such an accessory to residential development in a

rural environment through incorporation by KCC 25 .20 .090(B) .

VII I

KCC 25 .32 .040 makes the provisions of WAC 173-14-150 applicable t o

the issuance of variances . The latter states, in pertinent part :

The purpose of a variance permit is strictl y
limited to granting relief to specific bulk ,
dimensional or performance standards set forth in th e
applicable master program where there ar e
extraordinary or unique circumstances relating to th e
property such that the strict implementation of th e
master program would impose unnecessary hardships o n
the applicant or thwart the policies set forth in RC W
90 .58 .020 .

(1) Variance permits should be granted in a
circumstance where dental of the permit would resul t
in a thwarting of the policy enumerated in RC W
980 .58 .020 . In all instances extraordinar y
circumstances should be shown and the public interes t
shall suffer no substantial detrimental effect .

(3) Variance permits for development that wil l
be located either waterward of the ordinary hig h
water mark (OHWM), as defined in RCW 90 .58 .030(2)(b) ,
or within marshes, bogs, or swamps as designated b y
the department pursuant to chapter 173-22 WAC, may b e
authorized provided the applicant can demonstrate al l
of the following :

(a) That the strict application of the bulk ,
dimensional or performance standards set forth in th e

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW & ORDER
SHB No . 84-62
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applicable master program precludes a reasonable us e
of the property not otherwise prohibited by th e
master program .

(b) That the hardship described an WAC
173-14--150(3)(a) above zs specifically related to th e
property, and is the result of unique conditions suc h
as irregular lot shape, size, or natural features an d
the application of the master program, and not, fo r
example, from deed restrictions or the applicant' s
own actions .

(c) That the design of the project will be
compatible wth other permitted activities an the are a
and will not cause adverse effects to adjacen t
properties or the shoreline environment designation .

(d) That the requested variance will no t
constitute a grant of special privilege not enjoye d
by the other properties in the area, and will be th e
minimum necessary to afford relief .

(e) That the public rights of navigation and use
of the shorelines will not be adversely affected b y
the granting of the variance .

(f) That the public interest will suffer n o
substantial detrimental effect .

I X

We conclude that the appellant's development failed to meet th e

requirements for a variance from the setback requirements .

The inability to build the pier at the location selected was no t

shown to 'preclude a reasonable use of the property not otherwis e

prohibited by the master program .' The structure 1s a considerabl e

amenity, but it was not demonstrated that water recreation could no t

be enjoyed on the property either without the pier or with it i n

another location .

Moreover, it was not proven that the pier could not feasibly b e

located elsewhere on the property, nor that the location at or nea r

the property line as the 'minimum necessary to afford relief . '
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X

Our decision on the variance does not rest on "adverse effects t o

adjacent properties ." We do not believe that water access from Lot 5 1

is significantly restricted given the configuration of that lot an d

the topography of the lake bottom . Further, we enter no conclusion o n

the issue of where the property line is located . This Board cannot

quiet title to real property . Plimaton v . King County, SHB 82-2 3

(January 14, 1985) . In the event (which we think unlikely) Ms .

Weisser were to prove that the pier encroaches on her land, appellan t

would simply have another legal problem to add to the difficultie s

already identified under shorelines law .

X I

The criteria of the master program as applied to this case ar e

strict and clear . However, the result we reach does not necessaril y

mean that the pier cannot be authorized . The obvious solution is a

joint-use pier . This would not require a setback variance l and i s

one of the alternatives explicitly noted in KCC 25 .16 .140 .

	

'

The neighboring land owners differ over how they use thei r

properties . Nonetheless, we are not convinced that a joint-us e

agreement restricted and conditioned to satisfy the interests of bot h

1 . It is unclear to us what bulk and length criteria apply t o
joint-use piers under the master program . However, the bulk an d
length criteria for single-family piers may not be violated b y
this structure, if length can be measured by distance from shor e
and bulk can be calculated by the overwater portion of th e
structure only . See KCC 25 .16 .140 .

FINAL FINDINGS OF FACT ,
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could not be worked out .

We, of course, cannot compel an accommodation of differin g

interests . We can, however, point out that other avenues have not

succeeded and cooperation has not been seriously attempted .

XI I

Any Finding of Fact which is deemed a Conclusion of Law is hereb y

adopted as such .

From these Conclusions of Law the Board enters thi s
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ORDER

The denial of King County to appellant of a substantia l

development permit and variance permit under the Shoreline Managemen t

Act is affirmed .

DONE this

	

day of November, 1985 .

SHORELINES HEARINGS BOAR D
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